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In the United States Court of Appeals for the 
District of Columbia 

October Term, 1942 


No. 8361 

Richard B. McJordan, appellant 

V8. 

Ray L. Huff, General Superintendent, District of 
Columbia Reformatory, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


BRIEF STATEMENT OF FACTS 

The facts are correctly and adequately set forth in the brief 
for the appellant, and hence this statement, made for the pur¬ 
pose of convenient reference only, is not called a counterstate¬ 
ment. 

The appellant was arrested and taken before a judge of the 
police' court sitting as a committing magistrate 0§ 11-602 
[18:152] D. C. Code (1940).) There he “pleaded guilty” to 
housebreaking (Tr. 8) and was held for action of the Grand 
Jury, which subsequently (November 18, 1941) indicted him 
for housebreaking and larceny (Tr. 4, 5). On November 24, 
1941, he was arraigned on that indictment and pleaded guilty 
thereto. All the foregoing occurred when the appellant did 
not have counsel. Later on that same date of November 24, 

(i) 


1941, the court appointed one Maurice A. Guervitz, a member 
of the bar of the District of Columbia, to represent the appel¬ 
lant. The court below which heard the habeas corpus matter 
found it to be a fact that the said attorney did consult with 
the appellant and did advise him concerning his case (Tr. 6). 
This finding is supported by substantial evidence (Tr. 12-14). 
Thereafter, on December 5, 1941, the appellant appeared be¬ 
fore the court for sentence, and his said attorney was with 
him (Tr. 5, 14). He was asked whether he had anything to 
say why sentence should not be pronounced against him, and, 
no cause being shown why it-should not be, sentence was im¬ 
posed (Tr. 5). After he had been committed to the District 
of Columbia Reformatory at Lorton, Virginia, to serve his 
sentence, the appellant filed a petition in the court below 
for a writ of habeas corpus, and the writ issued and was 
answered by the Superintendent of the said institution. At 
the hearing the appellant testified that Guervitz had repre¬ 
sented himself to be a probation officer, and the appellant 
never consulted with him as an attorney. Guervitz denied 
this and said he had consulted and advised with the appellant 
as attorney, and informed appellant he was his attorney. 
No point was made of the fact that the plea was entered before 
the appointment of attorney was made. 

STATUTES INVOLVED 

Constitution of the United States, 6th Amendment: 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be con¬ 
fronted with the witnesses against him; to have com¬ 
pulsory process for obtaining witnesses in his favor, 
and to have the assistance of counsel for his defense. 

Title 28, § 391, U.S.C. (§ 269, Judicial Code): New 
trials; harmless error .—All United States courts shall 
have power to grant new trials, in cases where there 
has been a trial by jury, for reasons for which new trials 
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have usually been granted in the courts of law. On the 
hearing of any appeal, certiorari, writ of error, or motion 
for a new trial, in any case, civil or criminal, the court 
shall give judgment after an examination of the entire 
record before the court, without regard to technical 
errors, defects, or exceptions which do not affect the sub¬ 
stantial rights of the parties. 

SUMMARY OF ARGUMENT 

1. Appellant waived his right to object to his detention 
when, after full and intelligent conference with his attorney, he 
stood before the court with his attorney and, although invited 
so to do, showed no cause why sentence should not be imposed 
and permitted sentence to be imposed. 

2. While the plea of guilty was actually entered to the in¬ 
dictment at a time when the appellant was not represented by 
counsel, it was allowed to stand only after counsel, appointed 
immediately thereafter, conferred with the appellant and did 
not move to set the plea aside. Had such motion been made, 
it would have been granted—that is implicit in the fact of 
the appointment. Should the court have refused to set it 
aside on motion made, such action would have been an abuse 
of discretion, and to have attempted to pass judgment on a 
plea thus improvidently made would have been beyond the 
jurisdiction of the court and could be set aside. Hence the 
rights of the appellant were substantially protected and he has 
no just cause for complaint. 

3. The “arraignment” of the appellant before a committing 
magistrate at a time when he was not represented by counsel 
did not deprive the District Court of jurisdiction after indict¬ 
ment to impose sentence upon a plea of guilty. This notwith¬ 
standing Wood and Wolf v. United States, 128 F. (2d) 265 
(1942). 

ARGUMENT 

« 

I 

The appellant waived his right to object to his deten¬ 
tion when he permitted the sentence to be imposed 
• without complaint. 


the ground that the plea of guilty had been improperly entered, 
and no motion was made to set that plea aside. 1 When it is 
considered that the only reason for the appointment of an 
attorney was to see whether sentence could be and should be 
imposed, it is submitted that the failure to object under these 
circumstances constituted an affirmative waiver which fore¬ 
closed the appellant thereafter to complain. Whatever excuse 
for not objecting may be allowed an unrepresented defendant 
(Johnson v. Zerbst, 304 U. S. 458, 462-3, (1938)) cannot be 
granted this appellant, because at the time of the waiver he 
was represented by a competent attorney, who was present 
and joined in the waiver. 

While the courts scrutinize with care any claim that one has 
waived his constitutional rights (Ibid. p. 464; Nueslein v. 
District of Columbia, 73 App. D. C. 85, 89, 115 F. (2d) 690 
(1940)), there can be no doubt that kuch rights as are personal 
to the individual are his to assert or to waive. The rights 
guaranteed by the Sixth Amendment are rights which the indi¬ 
vidual may waive and are not independently limitations upon 
the jurisdiction of the court itself ( Patton v. United States, 
281 U. S. 276. (1930)). 

All will doubtless agree, ^t least the unquestioned 
authority is that way, that these protective provisions 
of the constitution are not so imperative that an accused 
shall be tried by jury when he desires to plead guilty; 
* * # or because he had not had the assistance of 
counsel w*hen he had intelligently refused such con¬ 
stitutional privilege and insisted upon the right to go 
to trial without counsel; * !* * (Judge Aldrich in 
Dickinson v. United States, jl59 Fed. 801, quoted in 
Patton v. United States, supra at pp. 294-5). 

When the fact of waiver is established, the result is always 
the same: it cannot be asserted thereafter. This principle of 
law has been carried so far as to foreclose a defendant at the 
trial from setting up, as a basis for objection to the admission 

1 If such motion had been made and granted, the plea of guilty would have 
been obliterated for all purposes. Kerchn-al v. United. States, 274 U. S. 
220 (1927) ; Heim v. United States. 47 App. D. C. 4S3 (1918). 



of evidence, claims of unlawful seizure of his property which 
could have been set up in a preliminary motion to suppress 
(Segurola v. United States, 275 U. S. 106, 111-12 (1927)). 

II 


The trial court sufficiently protected the rights of the 
appellant by appointing an attorney to consult with him 
immediately after the plea of guilty was entered, with 
the implied right to withdraw the plea. 


When the appellant was brought up for arraignment he had 
no attorney. He was arraigned and pleaded guilty. The court 
permitted the plea to stand, but appointed an attorney to repre¬ 
sent and consult with the appellant. That attorney saw the 
appellant and told him he knew the plea of guilty had been 
entered but that he would like to talk to him to be sure that 


he was acting exactly as he should. The appellant then told 
him he was guilty, to which the attorney responded, “Well, 
we will find out, and if you are not we can alwaysjiave your 
plea changed” (Tr. 12-13). y 

There would be no point in assigning an attorney to consult 
with a defendant after he had pleaded guilty unless the court 
was disposed to vacate the plea if and when such attorney 
should so move. This would seem to be obvious. It may be 
objected, however, that it does not affirmatively appear what 
the court would have done and the damage was done so long 
as it was in the power of the court to cause, the plea to stand. 
The appellee answers that, had the court in this case refused 
on motion to vacate the plea of guilty--whether cause therefor 
were shown or not—such refusal wquld have been improper, 
and any attempt to impose sentence would have been beyond 
the power of the court. 2 The pletfof guilty in this case in prac¬ 
tical effect was entered on condition subsequent that it be 
found after full and free di^ussion between the defendant and 
his attorney to have been^providently entered. That being so, 


' ! While a motion to withdraw a plea of guilty is addressed to the sound 
discretion of the trial court (17. S. v. Dcnninton, SO Fed. (2d) 696, C. C. A. 
2nd, 1937, Roberto v. U. S. 60 F. (2d) 774 at 775, C. C. A. 7th, 1932), it is 
1 nevertheless reviewaUie for abuse, and its denial has at times resulted in 
reversal. U. S. v. 39 F. (2d) 432, C. C. A. 9th, 1930; Pro v. Walker, 

250 Ill. 427, 95 N./E. 475 (1911) ; Krolagc v. People, 224 111. 456, 79 N. E. 
570 (1906). / 


Jt- v 
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the rights of the appellant were as fully protected as they would 
have been had the plea been withheld until after such dis¬ 
cussion. In that latter event the plea would have been entered 
anyhow, because the appellant told his attorney he was guilty 
of the offense charged. The error if any was therefore harm¬ 
less (sec. 391. Title 28, U. S. C.). 

While the formal entry of a plea of not guilty was once con¬ 
sidered an essential prerequisite to trial (Crain v. United 
States, 162 U. S. 625 (1896)), that rule has been relaxed because 
the reason for it no longer exists. The limited rights of an 
accused and the severity of the punishments under the ancient 
rules, which dictated the meticulous exaction of procedural 
forms, have given way to the more humane policy of the 
modern criminal law, so that an accused (Patton v. United 
States, 281 U. S. at 308) “may testify in his own behalf; if he be 
poor, he may have counsel furnished him by the state, and may 
have his witnesses summoned and paid for by the state; not 
infrequently he is thus furnished counsel more able than the 
attorney for the state." 3 

So in Garland v. State of Washington, 232 U. S. 642 (1914), 
the Supreme Court reversed its previous ruling in the Crain 
case and held that formal arraignment and plea of not guilty 
could be dispensed with providing substantial justice were 
done in the trial. And see DeMaurez v. Swope, 104 F. (2) 
758, C. C. A. 9th 1939; Rossi v. United States, 278 F. 349, C. C. 
A. 9, 1922. 

There would seem to be no difference in principle between 
a plea of not guilty and a plea of guilty in so far as it affects 
the instant case. Both are formal responses to the charge. The 
plea of guilty does not become effective to deprive the accused 
of his liberty until it is followed by the judgment of sentence. 
“The sentence is the judgment" (Pratt v. United States, 70 
App. D. C. 7, 102 F. (2d) 275 (1939)). The plea of not guilty 
finds consummation in a verdict of acquittal or in a verdict of 
conviction followed by judgment of sentence. To say that 
the harm is fatally and irretrievably done the instant the plea 
is entered is to respect form rather than substance. Cf. Rowley 
v. Welch, 72 App. D. C. 351,355,114 F. (2d) 499 (1940). 


* See McJordan v. Huff, at bar. 
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m 

i The lack of counsel at the preliminary hearing did not 
i invalidate the subsequent proceedings. 

i The consistency of the appellant’s logic carries him naturally 
to the position that his not having an attorney when he ap¬ 
peared before the committing magistrate deprived the District 
Court thereafter of power to deal with him—of power even to 
sentence him on a plea of guilty to the indictment. Appellee 
understands this contention, made a separate point by the 
appellant, to admit the premise for the sake of argument that 
the subsequent indictment, plea of guilty, and sentence were 
otherwise proper. 

Appellant bases his argument on the ruling of this court in 
the case of Wood v. United States, 128 F. (2d) 265, and on the 
language of the Supreme Court of the United States in the case 
of Powell v. Alabama, 287 U. S. 45,68,69, quoted with approval 
in Johnson v. Zerbst, 304 U. S. at page 463, to the effect that 
a defendant in a criminal case is entitled to the assistance of 
counsel “at every step of the proceedings against him.” 

But in the Wood case the pleas of guilty entered by the 
appellants when taken before the committing magistrate were 
received in evidence as admissions of guilt at their subsequent 
trial on the indictment, and “may have clinched the case 
against” them (128 F. (2d) at p. 267). Such a ruling can 
hardly support the contention of the appellant in this case that 
the errors in procedure at his preliminary hearing vitiated all 
subsequent proceedings. It is not claimed here that some¬ 
thing happened at the preliminary hearing which contributed 
to the confinement from which the appellant sought his release 
on habeas corpus. If an accused is not entitled to a pre¬ 
liminary hearing ( Clarke y. Huff, 73 App. D. C. 351, 119 Fed. 
(2d) 204) he does not suffer a constitution deprivation by not 
having an attorney at such hearing. 

i Nor does the claimed result follow from the ruling of the 
Supreme Court of the United States in the case of Powell v. 
Alabama, supra. It is true that the Supreme Court in that 
case says an accused is entitled to the assistance of counsel “at 
every step of the proceedings” against him. But there must 
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be some limit to this. For instance, it would hardly be claimed 
that when a complainant applies to a judicial officer for a war¬ 
rant of arrest, the person complained against has the right to 
be heard, and to have the assistance of counsel for his defense 
before the warrant shall issue for his arrest. Yet the issuance 
of a warrant of arrest is certainly a “step of the proceedings” 
against the accused. 

What limit shall be put upon language used in a decision 
may be a matter of debate; but where general language such as 
that quoted is to be interpreted, the safest interpretation would 
be to limit it to the necessities of the case to which it was 
applied. The Supreme Court itself is far too realistic to con¬ 
fuse its rulings with its rhetoric. Thus, in the case of Patton 
v. United States, 281 U. S. 276, the Court was considering the 
question whether a defendant on trial for a noncapital felony 
could waive his constitutional right to a jury trial and the 
corollary question whether in the event of such attempted 
waiver the court itself had jurisdiction to proceed. The appel¬ 
lant was able to cite to the Court the case of Thompson v. Utah, 
170 U. S. 343, 353, in which the Court had used this strong 
language: 

It is said that the accused did not object, until after 
verdict, to a trial jury composed of eight persons, and 
therefore he should not be heard to say that his trial by 
such a jury was in violation of his constitutional rights. 
It is sufficient to say that it was not in the power of one 
accused of felony, by consent expressly given or by his 
silence, to authorize a jury of only eight persons to pass 
upon the question of his guilt. The law in force, when 
this crime was committed, did not permit any tribunal 
to deprive him of his liberty except one constituted of 
a court and a jury of twelve persons. [Italics supplied.] 

Of this language the Supreme Court said {Patton, 281 U. S. 
at 293): 

But this statement, though positive in form, is not 
authoritative. The case involved the validity of a 
statute dispensing with the common law jury of twelve 
and providing trial by jury of eight. There was no con- 
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tention that the defendant, Thompson, had consented 
to the trial, but only that he had not objected until 
after verdict. The effect of an express consent on his 
part to a trial by a jury of eight was not involved— 
indeed he had been silent only under constraint of the 
statute—and what the Court said in respect of that 
matter is, obviously, obiter dictum . 

Following that example and appraising the cases cited by the 
appellant for what they decide rather than for the words they 
use in reaching the decisions, we find it to be the ruling of the 
case of Powell v. Alabama , 287 U. S. 45, that a person accused 
of a capital offense on trial in a state court is entitled, as a 
part of due process, to a lawyer, and that this right is not 
satisfied by the appointment of the entire bar of the city to 
represent him when neither the entire bar nor any member 
thereof in fact does effectively assist him in his defense; that the 
ruling of Johnson v. Zerbst, 304 U. S. 458, is to the effect that a 
person charged with a felony in a federal court is entitled to the 
assistance of counsel, and the court is without jurisdiction to 
put him to trial and convict him and sentence him, unless he has 
the assistance of counsel or, being advised of this right, he ex¬ 
pressly, intelligently, and voluntarily waives it; and that the 
case of Evans v. Rives, 126 F, (2d) 633, decided by this Court 
February 21,1942, holds that a person accused of a misdemean¬ 
or in the Juvenile Court of the District of Columbia is entitled 
to the assistance of counsel and that the court is without juris¬ 
diction to receive his plea of guilty and impose a judgment of 
sentence unless the accused have the assistance of counsel, or 
knowing of his right to it, intelligently and voluntarily ex¬ 
pressly waives it. 

So limited, the cases cited by the appellant cannot avail to 
nullify otherwise proper proceedings in a trial court because 
the accused did not have a lawyer at his preliminary hearing. 

CONCLUSION 

It appears from the record here that the appellant admitted 
to the police (Tr. 8), to the committing magistrate (Tr. 8), to 
the District Court judge (Tr. 8), to the probation officer, (Tr. 
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9), and to the attorney appointed to represent him (Tr. 13), 
that he was guilty of the offense of which he was accused. It 
is also obvious that he was afforded every protection before 
sentence was imposed, and that if he had or even claimed to 
have a defense, it would have been fully and fairly presented. 
After his just sentence he has sought and obtained another 
hearing, without cost to himself, on his own unsupported as¬ 
sertion that he did not have the assistance of counsel. And 
now these protestations are at considerable expense—but not 
to himself—renewed by counsel of undoubted ability and force, 
for whose services a litigant of means would pay handsomely. 
Under the circumstances, where even if the whole burden of 
his complaint be granted it is unsubstantial, how can it be 
said, as it is implied in appellant’s brief (p. 8) that he has 
suffered discrimination because of his poverty? It would be 
more accurate to say that he has enjoyed discrimination, and 
well might he ask, “0 Poverty, where is thy sting?” Surely 
the processes of the law are not to be scrambled and restrung 
because a victim of justice has at leisure been able to find an 
uncrossed “t” in the spelling of his proper doom. And it is a 
false idea that “extraordinary consideration” should be shown 
an accused because of his very poverty (p. 8, App. Brief). The 
law, before whom all persons stand equal, should be impervious 
alike to the power of wealth on the one hand and to the flattery 
of the “poor mouth” or the taunts of the neophyte in liberalism 
on the other. 

It is respectfully submitted that the appellant suffered no 
injury worthy of reversal and that the ruling of the court be¬ 
low on his petition for writ of habeas corpus was proper. 

Respectfully submitted, 

Edward M. Curran, 

United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 

Attorneys for the Appellee. 
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